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RESOLUTION TO AMEND POLICY 1026 AND STUDENT CODE OF CONDUCT
TO ALIGN WITH NEW TITLE IX REGULATIONS
ISSUED BY THE U.S. DEPARTMENT OF EDUCATION

WHEREAS, Virginia Tech is subject to federal law under Title IX of the Education
Amendments of 1972 (Title IX); and

WHEREAS, Title IX states that,

No person in the United States shall, on the basis of sex, be excluded from
participation in, be denied the benefits of, or be subjected to discrimination
under any education program or activity receiving federal financial
assistance; and

WHEREAS, the U.S. Department of Education’s Office for Civil Rights (OCR) enforces
Title 1X and on August 24, 2021 issued an update to Title IX regulations based on a July
28, 2021 ruling in federal district court (attached); and

WHEREAS, in the interest of compliance, the results of the ruling are best incorporated
into Virginia Tech’s Policy 1026: Title IX Sexual Harassment and Responsible Employee
Reporting; and

WHEREAS, the revision to Policy 1026 results in necessary revisions to the university’s
Student Code of Conduct; and

WHEREAS, per the Code of Virginia, the Virginia Tech Board of Visitors has the
responsibility for student discipline;

NOW, THEREFORE, BE IT RESOLVED that Policy 1026: Title IX Sexual Harassment
and Responsible Employee Reporting revised as attached be approved effective
November 9, 2021, to reflect the federal guidance issued on August 24, 2021; and

BE IT FURTHER RESOLVED that appropriate revisions to the Student Code of Conduct
as attached be approved effective November 9, 2021, to reflect the August 24, 2021
federal guidance.

RECOMMENDATION:

That the resolution to approve changes to University Policy 1026 and the Student Code
of Conduct be approved by the Virginia Tech Board of Visitors effective November 9,
2021.

November 8, 2021
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Letter to Students, Educators, and
other Stakeholders re
Victim Rights Law Center et al. v. Cardona
Notice of Language Assistance

Notice of Language Assistance: If you have difficulty understanding English, you may, free of charge,
request language assistance services for this Department information by calling 1-800-USA-LEARN (1-
800-872-5327) (TTY: 1-800-877-8339), or email us at:

Ed.Language.Assistance(@ed.gov.

Aviso a personas con dominio limitado del idioma inglés: Si usted tiene alguna dificultad en entender
el idioma inglés, puede, sin costo alguno, solicitar asistencia lingiiistica con respecto a esta informacion
llamando al 1-800-USA-LEARN (1-800-872-5327) (TTY: 1-800-877-8339), o envie un mensaje de
correo electronico a: Ed.Language.Assistance@ed.gov.

HBEERENEBALTHEM: MRERERE, EERREARE, EAIUERESRKXRIEMH
MESHERT, ERGEMRAEHEN., SLEEHRIRBFHUKERME., MEREGEEFFOE
REZRFEMEF, FHE 1-800-USA-LEARN (1-800-872-5327)

(FEZEPE AN T 4R : 1-800-877-8339), B EED: Ed.Language.Assistance@ed.gov.,

Théong bao danh cho nhirng ngudi c6 kha niing Anh ngir han ché: Néu quy vi gip kho khin trong viée
hiéu Anh ngit thi quy vi c6 thé yéu cau cac dich vu hd tro ngdn ngi cho céc tin tirc ciaBo danh cho cong
chung. Cac dich vu hd trg ngdn ngit nay déu mién phi. Néu quy vi mudn biét thém chi tiét vé cac dich vu
phién dich hay thong dich, xin vui 1ong goi s6 1-800-USA-LEARN (1-800-872-5327) (TTY:  1-800-
877-8339), hoac email: Ed.Language.Assistance@ed.gov.
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Paunawa sa mga Taong Limitado ang Kaalaman sa English: Kung nahihirapan kayong makaintindi
ng English, maaari kayong humingi ng tulong ukol dito sa inpormasyon ng Kagawaran mula sa
nagbibigay ng serbisyo na pagtulong kaugnay ng wika. Ang serbisyo na pagtulong kaugnay ng wika ay
libre. Kung kailangan ninyo ng dagdag na impormasyon tungkolsa mga serbisyo kaugnay ng
pagpapaliwanag o pagsasalin, mangyari lamang tumawag sa 1-800-USA-LEARN (1-800-872-5327)
(TTY: 1-800-877-8339), 0 mag-email sa:

Ed.Language.Assistance(@ed.gov.

YBenomieHue 1Jisl UL ¢ OTPAHHYEHHBIM 3HAHHEM AHTJIMHCKOT0 A3bIKa: ECITU BBl HCIIBITHIBACTE
TPYJAHOCTH B TIOHMMAHUHU aHTJIMACKOTO S3bIKa, BBl MOXKETE MIOMPOCUTh, YTOOBI BAMITPEIOCTABUIIM MTEPEBO/T
uH(popMaImm, KoTopyro Mununcrepctso O0pa3oBaHus JOBOAMT A0 BCEOOIIETO CBEACHUS. JTOT NEPEBOJI
MIpeAoCTaBIsIeTCs OectuiaTHO. Eciy BBI XOTHTE TOIYYIHTh OoJiee moapoOHyto nHpopMaImio 06 yciryrax
YCTHOTO M MUCBMEHHOT'O TIepeBo1a, 3BoHuTe 10 Tenedony 1-800-USA-LEARN (1-800-872-5327)
(cmy>x6a mist cnabocnprmamux: 1-800-877- 8339), wim oTnpaBbeTe COOOIICHHUE TIO AAPECY:
Ed.Language.Assistance@ed.gov.
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UNITED STATES DEPARTMENT OF EDUCATION
OFFICE FOR CIVIL RIGHTS

THE ASSISTANT SECRETARY
August 24, 2021

Dear Students, Educators, and other Stakeholders,

I write with an important update regarding the Department of Education’s regulations implementing
Title IX of the Education Amendments of 1972, as amended in 2020. On July 28, 2021, a federal
district court in Massachusetts issued a decision in Victim Rights Law Center et al. v. Cardona, No.
1:20-cv-11104, 2021 WL 3185743 (D. Mass. July 28, 2021). This case was brought by several
organizations and individuals challenging the 2020 amendments to the Title IX regulations.

The court upheld most of the provisions of the 2020 amendments that the plaintiffs challenged, but it
found one part of 34 C.F.R. § 106.45(b)(6)(1) (live hearing requirement for the Title IX grievance
process at postsecondary institutions only) to be arbitrary and capricious, vacated that part of the
provision, and remanded it to the Department for further consideration. In a subsequent order issued
on August 10, 2021, the court clarified that its decision applied nationwide. The court vacated the
part of 34 C.F.R. § 106.45(b)(6)(i) that prohibits a decision-maker from relying on statements that
are not subject to cross-examination during the hearing: “If a party or witness does not submit to
cross-examination at the live hearing, the decision-maker(s) must not rely on any statement of that
party or witness in reaching a determination regarding responsibility....” Please note that all other
provisions in the 2020 amendments, including all other parts of 34 C.F.R. § 106.45(b)(6)(1), remain
in effect. The affected provision at 34 C.F.R. § 106.45(b)(6)(i) is only applicable to postsecondary
institutions and does not apply to elementary or secondary schools, which are not required to provide
for a live hearing with cross-examination.

In accordance with the court’s order, the Department will immediately cease enforcement of the part
of § 106.45(b)(6)(i) regarding the prohibition against statements not subject to cross-examination.
Postsecondary institutions are no longer subject to this portion of the provision.

In practical terms, a decision-maker at a postsecondary institution may now consider statements
made by parties or witnesses that are otherwise permitted under the regulations, even if those parties
or witnesses do not participate in cross-examination at the live hearing, in reaching a determination
regarding responsibility in a Title IX grievance process.

For example, a decision-maker at a postsecondary institution may now consider statements made by
the parties and witnesses during the investigation, emails or text exchanges between the parties
leading up to the alleged sexual harassment, and statements about the alleged sexual harassment that
satisfy the regulation’s relevance rules, regardless of whether the parties or witnesses submit to
cross-examination at the live hearing. A decision-maker at a postsecondary institution may also
consider police reports, Sexual Assault Nurse Examiner documents, medical reports, and other
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documents even if those documents contain statements of a party or witness who is not cross-
examined at the live hearing.

The Office for Civil Rights is in the process of identifying all documents on our website that discuss
this vacated provision and will make updates to those documents as appropriate in the coming
weeks. Any statements in an OCR document about the vacated part of § 106.45(b)(6)(1) should not
be relied upon.

As OCR announced in an April 6, 2021, letter to students, educators, and other stakeholders, OCR is
undertaking a comprehensive review of the Department’s existing Title IX regulations, orders,
guidance, policies, and other similar agency actions to fulfill the policy set out in President Biden’s
Executive Order, dated March 8, 2021, on Guaranteeing an Educational Environment Free From
Discrimination on the Basis of Sex, Including Sexual Orientation or Gender Identity. This process is
ongoing, and OCR anticipates publishing a notice of proposed rulemaking to amend the
Department’s Title IX regulations.

OCR also recently issued a question-and-answer resource to clarify how OCR interprets schools’
obligations under the 2020 amendments and a related appendix, which provides examples of Title IX
procedures that schools may find helpful in implementing the 2020 amendments. The resource will
be updated to reflect the court’s decision in VRLC v. Cardona, and we hope it will continue to be a
valuable tool to assist schools in carrying out their obligations under Title IX.

Thank you for your efforts to ensure equal educational opportunities for all of our nation’s students.

Sincerely,

7 b

Suzanne B. Goldberg
Acting Assistant Secretary for Civil Rights


https://www2.ed.gov/about/offices/list/ocr/correspondence/stakeholders/20210406-titleix-eo-14021.pdf
https://www.govinfo.gov/content/pkg/FR-2021-03-11/pdf/2021-05200.pdf
https://www2.ed.gov/about/offices/list/ocr/docs/202107-qa-titleix.pdf
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1.0 Purpose

The university is committed to providing a safe and non-discriminatory environment
for living, learning, and working to all members of our community. To that end, the
university does not discriminate, nor tolerate discrimination, on the basis of sex or
gender. Pursuant to Title 1X of the Education Amendments of 1972, this policy
exists to eliminate, address, and prevent the recurrence of the prohibited conduct
described herein, and provide for a fair and impartial process for making the
determination about whether prohibited conduct occurred.

2.0 Policy

The university prohibits Title IX Sexual Harassment and Retaliation, as defined by
federal regulations promulgated by the United States Department of Education. In
compliance with the Department of Education’s regulations, the university has
adopted a grievance procedure for the resolution of formal complaints that includes
notice to all parties, prompt and impartial investigations, and live hearings that
include an opportunity for cross-examination by advisors. The university also
requires those designated as Responsible Employees to promptly report any
violation or alleged violation of this policy.

2.1 Application of Policy

This policy applies to all levels and areas of university operations and programs, to
undergraduate and graduate students, professional students, administrators, faculty,
staff, volunteers, vendors and contractors.

2.2 Scope

This university’s jurisdiction includes any conduct that occurs within the context of
a university Education Program or Activity within the United States. Education
Program or Activity means any on- or off-campus locations, events, or
circumstances over which the university exercises substantial control over both the
Respondent and the context in which the sexual harassment occurs and includes any
building owned or controlled by a student organization officially recognized by the
university. Individuals who are currently participating in, or attempting to
participate in, an Educational Program or Activity of the university may file a
complaint under this policy.

Virginia Tech is also committed to the free and vigorous discussion of ideas and
issues. This policy does not allow curtailment or censorship of constitutionally
protected expression, nor does it attempt to address behaviors that do not constitute
discrimination or harassment. Offensive behavior that does not violate this policy
should be addressed by the appropriate supervisor or administrator.

The university recognizes that prohibited conduct under this policy may also be
prohibited by other university policies, including the university’s Policy on
Discrimination and Harassment (Policy 1025). In the event other policies may also
apply to conduct prohibited under this policy, the procedures as outlined in this
policy shall apply.
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2.2 Title IX Sexual Harassment
Title IX Sexual Harassment! means any of the following conduct on the basis of sex:

e auniversity employee conditioning an educational benefit or service upon a person’s participation
in unwelcome sexual conduct (i.e. quid pro quo harassment);

e unwelcome conduct that a reasonable person would determine to be so severe, pervasive, and
objectively offensive that it would effectively deny a person equal access to a university program or
activity; or

o Sexual Assault, Dating Violence, Domestic Violence, or Stalking, as each of those terms are defined
below.

2.3 Retaliation

This policy incorporates the definition of Retaliation defined in Policy 1025 and prohibits any adverse
action taken against a person for making a good faith report of Title IX Sexual Harassment or for
participating in an investigation or grievance procedure pursuant to a report of Title IX Sexual Harassment.
The prohibition does not prohibit or curtail any constitutionally protected rights.

2.4 Responsible Employee Reporting

Responsible employees include all university officials who have authority to institute corrective measures in
response to a report of Title IX Sexual Harassment. A responsible employee who receives notice of behavior
that might reasonably be construed as constituting Title IX Sexual Harassment must promptly report the
alleged behavior to the Title IX Coordinator. A responsible employee who receives notice of an alleged
Title IX Sexual Harassment and fails to report it to the Title IX Coordinator may be subject to discipline up
to and including termination.

Responsible employees under this section include university administrators, supervisors, employees with
instructional responsibilities (for their respective teaching obligation), academic advisors, and other
university employees who have significant responsibility for student and campus activities or implementing
the university’s policies related to employee and student discipline.

Virginia Tech has designated several offices on campus as confidential resources. When performing their
responsibilities providing services, these offices are not subject to this policy. Confidential resources
include the staff at the University Ombuds Office and Graduate School Office of the Ombudsperson,
Schiffert Health Center, Cook Counseling Center, and the Virginia Tech Women’s Center. Disclosures
made to Athletic Doctors while acting within the scope of his or her license or certification are also
confidential.

! This definition is found in 34 CFR 106 In the event of a conflict between the definition provided in this
policy and the definition as provided in 34 CFR 106, the 34 CFR 106 definition shall prevail.

3.0 Procedures

Complainants who are participating in, or attempting to participate in, Virginia Tech’s programs and
activities may file formal complaints alleging conduct prohibited under this policy by undergraduate
students, graduate students, professional students, administrators, faculty, staff, volunteers, vendors and
contractors. The procedures for investigating and resolving formal complaints depend on the Respondent’s
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relationship to the university, and specifically whether the Respondent is a student or an employee. Both sets
of procedures follow the same general guiding principles. At a minimum, the procedures:

e Provide for a prompt and equitable response to reports of Title IX Sexual Harassment;
e Start with a presumption of non-responsibility for the Respondent;
o Allow for and require objective evaluation of all evidence;

¢ Include an option for an emergency interim suspension of a student Respondent that includes the
opportunity for appeal of that decision;

o Prohibit anyone who has a conflict of interest or a bias for or against a particular Complainant or
Respondent, or Complainants and Respondents generally, from participating as an investigator, Title
IX Coordinator, hearing officer, or appellate officer;

o Describe the range of possible disciplinary sanctions and remedies that the university may
implement following a determination of responsibility;

e Describe the circumstances in which the university will convene a live hearing to resolve a Formal
Complaint, as well as the circumstance in which the Title IX Coordinator will dismiss a Formal
Complaint prior to the live hearing phase;

e Set forth the process for the live hearing, including by describing the roles of advisors and hearing
officers, and describe the procedural rules that apply during the live hearing phase, including the
opportunity for cross-examination;

o Describe the process for appealing formal decisions; and

¢ Do not require, allow, rely upon, or otherwise use any questions or evidence that constitute or seek
disclosure of information protected by a legally recognized privilege.

The procedures used for any complaint against a university student are described in Appendix 1.

The procedures used for any complaint against a university employee are described in Appendix 2.

3.1 Title IX Coordinator

The university’s Director of Title X Compliance is designated as the Title IX Coordinator. The Title IX
Coordinator is responsible for monitoring institutional compliance with Title IX and with this policy.
Questions about Title 1X, as well as any concerns or complaints about possible non-compliance with Title
IX or with this policy, should be directed to the Title IX Coordinator:

Director of Title 1X Compliance and Title IX Coordinator
Office for Equity and Accessibility
Virginia Tech
North End Center
300 Turner St.
Blacksburg, VA 24061
Phone: (540) 231-1824
equityandaccess@vt.edu

The Title IX Coordinator is responsible for coordinating the effective implementation of Supportive
Measures; ensuring the university’s prompt and equitable response to any formal complaint of Title I1X
Sexual Harassment; coordinating the university’s internal Title IX-related training programs, and
maintaining records of Title IX-related complaints and reports and any response thereto in accordance with
state and federal laws.
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3.2 Supplemental/Alternative Avenues for Complaints

In addition to, or in lieu of, the university’s procedures, individuals may pursue remedies, as appropriate,
through the Office for Civil Rights of the U.S. Department of Education.

We encourage victims of sexual violence, including rape, sexual assault, sexual battery, stalking, and dating
and domestic violence, to exercise their right to file a complaint with the Virginia Tech Police Department if
the crime occurs on Virginia Tech’s property, regardless of the status of the complainant. For crimes
occurring away from Virginia Tech’s property, victims may contact the local law enforcement in the
appropriate jurisdiction.

4.0 Definitions

Complainant means an individual who is alleged to be the victim of conduct that could constitute Title IX
Sexual Harassment.

Consent means knowing, voluntary, and clear permission by word or action, to engage in mutually agreed
upon sexual activity. The existence of consent is based on the totality of circumstances, including the
context in which the alleged consent occurred. Silence does not necessarily constitute consent and coercion,
force, or threat of either party invalidates consent.

e Consent cannot be given where a person is incapacitated due to drugs or alcohol; or where a person
has a disability; or is not of legal age to consent as defined by law.

e Consent to any one form of sexual activity cannot automatically imply consent to any other forms of
sexual activity. Consent can be withdrawn at any time.

e Previous relationships or prior consent cannot imply consent to future sexual acts.

Dating Violence means violence committed by a person: (a) who is or has been in a social relationship of a
romantic or intimate nature with the victim; and (b) Where the existence of such a relationship shall be
determined based on a consideration of the following factors: (1) the length of the relationship; (2). the type
of relationship; and (3) the frequency of interaction between the persons involved in the relationship.

Domestic Violence means felony or misdemeanor crimes of violence committed by: (2) a current or former
spouse or intimate partner of the victim; (b) a person with whom the victim shares a child in common; (c) a
person who is cohabitating with or has cohabitated with the victim as a spouse or intimate partner; (d) a
person similarly situated to a spouse of the victim under the domestic or family violence laws of Virginia; or
(e) any other person against an adult or youth victim who is protected from that person’s acts under the
domestic or family violence laws of Virginia.

Respondent means an individual who has been reported to be the perpetrator of conduct that could
constitute Title 1X Sexual Harassment.

Sexual Assault means misconduct that meets the definition of Rape, Fondling, Incest, or Statutory Rape, as
defined below:

¢ Rape means penetration, no matter how slight, of the vagina or anus of a person with any body part
or object, or oral penetration by a sex organ of another person, without the consent of the victim.

o Fondling means the touching of the private body parts of another person for the purpose of sexual
gratification, without the consent of the victim, including instances where the victim is incapable of
giving consent because of age or temporary or mental incapacity.

e Incest means sexual intercourse between persons who are related to each other within degrees
wherein marriage is prohibited by law.
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e Statutory Rape means sexual intercourse with a person who is under the statutory age of consent.

Stalking means engaging in a course of conduct directed at a specific person that would cause a reasonable
person to: (a) fear for the person’s individual safety or the safety of others; or (b) suffer substantial
emotional distress.

5.0 References

University Policy 1025: Policy on Harassment, Discrimination, and Sexual Assault
https://policies.vt.edu/assets/1025.pdf

6.0 Approval and Revisions

Policy created as a result of new regulations promulgated by the U.S. Department of Education, effective
August 14, 2020.

Approved August 13, 2020, by the Executive Committee of the Board of Visitors.
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Policy 1026 —
Appendix 1

Adjudication Procedures for Complaints Against Students

The following procedures apply to the adjudication and potential disciplinary actions related to formal
complaints against students for Title IX Sexual Harassment as defined in University Policy 1026 on Title 1X
Sexual Harassment and Responsible Employee Reporting. These procedures are compliant with the U.S.
Department of Education’s regulations found in 34 CFR 106. Future changes to these adjudication and
disciplinary procedures must receive approval from the Virginia Tech Board of Visitors. These
procedures are incorporated into the Student Code of Conduct.

Formal Title IX Adjudication Process

When the Title IX Coordinator refers a case for formal adjudication, the Office of Student Conduct will hold
a live hearing with cross-examination to determine whether the respondent is responsible for the alleged
conduct and to provide appropriate sanctions, as appropriate.

A. Procedural Guarantees

In formal conduct hearings for Title IX formal complaints, the complainant and respondent are entitled to
the following procedural guarantees and opportunities:

e Toreceive a copy of the final investigation report, including any attachments and supporting
documents from the Title IX Coordinator or designee at least ten (10) days in advance of the
hearing.

e To receive written notice of the date, time, location, participants, and policies charged at least five
(5) business days in advance of the hearing to allow the parties sufficient time to prepare for the
hearing.

e To be accompanied by an advisor of their choice, at their own cost, or to have an advisor provided
to them by the Office of Student Conduct without fee or charge.

e Toinspect and review, during the hearing, all evidence obtained during the investigation that is
directly related to the allegations in the formal complaint.

e To present that evidence that supports or refutes the alleged conduct.*
e To present witnesses, including fact and expert witnesses.
e To have their advisor conduct live cross-examination on the other party and any witnesses.

e To challenge the objectivity of a hearing officer(s), given reasonable cause to believe they may be
biased or have a conflict of interest.

« Toappeal, regardless of the outcome, based on the following grounds: 1) Procedural irregularity; 2)
Significant and relevant new information that was not available at the time of the hearing; 3) The
Title IX Coordinator, Investigator, or hearing officer(s) had a conflict of interest or bias, which
affected the outcome; 4) Unduly harsh or arbitrary findings or sanctions.

*Only evidence and information submitted prior to the final investigation report will be considered during at
the hearing.
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B. Advisors

At the hearing, each party may be accompanied by an advisor of their choice, at their own cost (e.g., parent,
friend, attorney, etc.); if a party does not have an advisor, the university will provide one to them without fee
or charge for the purposes of cross-examination. Advisors may not also serve as witnesses.

Advisors will be permitted to cross-examine (i.e., ask relevant questions and follow-up questions) the other
party and any witnesses directly, orally, and in real time. The parties must use their advisors in this capacity,
as they will not be permitted to ask questions personally.

Aside from cross-examination, advisors may not speak on the student’s behalf or participate actively in the
process. Advisors must follow the guidance of the hearing officers.

C. Cross-Examination

During the hearing, the parties’ advisors will be permitted to ask relevant questions and follow-up questions,
including those challenging credibility, of the other party and any witnesses. Cross-examination must be
conducted directly, orally, and in real time. At no times will the parties directly conduct cross-examination.
Relevance

Questions asked during cross-examination must be relevant to the behavior and situation in

guestion. Hearing officers will determine whether each question is relevant and, if they choose to exclude a
question, explain why it is not relevant. The following topics/questions have been identified as automatic
exclusions:

e Questions or information about the complainant’s prior sexual behavior, unless they are used to
prove someone other than the respondent committed the alleged conduct or if they concern previous
sexual activity with the respondent and are used to prove consent.

e Questions or information that discloses or seeks to disclose privileged information, such as medical
or psychological records.

For more information about relevant information, please refer to the Relevant Evidence section in section A,
above.

Declining to Participate in Cross-Examination

If a party or witness declines to be cross-examined during the hearing_or is otherwise not available for cross
examiniationexamination, the hearing officers may still wil-ret considerany statements made by that party
or witness during the investigation or hearing when determining whetherthe respondent is responsible for
the alleged conduct.-HewevertThe hearing officers will also not draw conclusions regarding responsibility
based solely on a party’s or witness’s absence from the hearing

or decision to decline to answer questions from the hearing officers or during cross-examination.

D. Recording

The Office of Student Conduct audio records all formal hearings. A copy of the recording is maintained as
part of the case file and will be made available to the parties, upon request.

E. Hearing Location and Virtual Participation

At the discretion of the Office of Student Conduct, a hearing may be conducted in a single physical location,
with all parties present, or a hearing may be conducted virtually, with participants appearing via
videoconference. If the hearing is held in person (i.e., in a single physical location), either party may request
to be located in a separate room and to participate via video conference. Regardless of the participation
method, the hearing participants will be able to simultaneously see and hear each other.
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F. Determination of Responsibility

After the hearing, a determination of whether a respondent is responsible for violating any policy in the
Code of Conduct will be made by the hearing officers based on the information presented in the
investigation report and at the hearing.

Standard of Proof
The university uses preponderance of the evidence to determine whether or not the respondent is responsible
for the alleged conduct. This determination is made based on the information available to determine if it is

more likely than not that a violation occurred.

Decision Letter

The hearing officer will simultaneously provide the parties the decision in writing. The decision letter will
include the following information: allegations and policies charged, procedural steps taken during the
grievance procedure, information used to determine the findings and their application to the policies
charged, rationales for each finding, any sanctions imposed on the respondent, any remedies provided to the
complainant, and information about the appeal process.

G. Range of Possible Sanctions

If a respondent is found responsible for the alleged conduct, the hearing officers will make a
determination regarding appropriate sanctions. One or more of the following sanctions may be imposed:

o Formal warning

e Probation

o Deferred Suspension

e Suspension

o Deferred Dismissal (i.e., deferred expulsion)

o Dismissal (i.e., expulsion)

o Denial of privileges or associations

e Educational, Community, and Wellness Activities

When assigning sanctions, hearing officers consider the type and nature of any policy violation(s),
including mitigating or aggravating factors, as well as the student’s prior conduct record. Sanctions are

generally cumulative in nature.

For definitions and additional information about sanctions in the Student Conduct process, please refer to
the Student Code of Conduct.

Remedial Action

Following a hearing, the Director of Student Conduct shall work with the Title IX Coordinator, who will
oversee any necessary remedial action to restore or preserve the complainant’s equal access to
the university’s education programs or activities.

Appeal Process

Both parties have the opportunity to appeal the outcome of a formal hearing in a Title X case regardless of
the outcome. Sanctions take effect immediately, pending the appellate officer’s decision or the end of the
appeal period.
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H. Grounds for Appeal

Appeals are not re-hearings; therefore, appeal requests are limited to the following grounds:
e Procedural irregularity or denial of procedural guarantees
o Significant and relevant new information that was not available at the time of the hearing
o Conflict of interest or bias by the Title IX Coordinator, Investigator, or hearing officer(s), which
affected the outcome
e Unduly harsh or arbitrary findings or sanctions.

Appeals submitted that do not have sufficient grounds in one of these areas will be denied.

I. Potential Outcomes of an Appeal

The appellate officer will review the appeal and may:

Uphold the original decision and sanctions

Uphold the original decision and either decrease or increase the sanction
Vacate a finding

Send the case back to the Title IX Coordinator for further investigation
Send the case back to Student Conduct for a new partial or full hearing

J. Time Frame to Submit an Appeal

The parties have seven (7) business days from the date of the decision to submit the appeal. The date the
decision is given is considered the first day of the appeal period. Appeals submitted after the deadline will
not be accepted except in extenuating circumstances, as determined by Student Conduct.

K. Format of Appeal

The appeal is a written request submitted by the student for a review of the original case. The student should
include which grounds for appeal they believe apply, and any information the student wants considered
should be included in the written document. The burden is on the appealing party to demonstrate why the
finding or sanction should be altered.

L. Notification to the Other Party

When one party submits an appeal, the Office of Student Conduct will notify the other party and provide
them with an opportunity to review the appeal and submit a written statement in response, which will be
included in the appeal documentation.

M. Appellate Officers

An appellate officer will be designated by the Assistant Vice President for Student Affairs, who serves as
the university’s Chief Appellate Officer. All appellate officers are external to the Office of Student
Conduct and Title IX. When they are designated to review a case, the Assistant Vice President will ensure
they do not have conflicts of interest or bias and are, therefore, able to review the case objectively.

N. Appeal Decision Letter

The appellate officer will issue a decision on the appeal in writing to both parties simultaneously. This
notification will include a rationale for the decision.
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Policy 1026 —
Appendix 2

Adjudication Procedures for Complaints Against Employees

The following procedures apply to the adjudication and potential disciplinary actions related to formal
complaints against employees for Title 1X Sexual Harassment as defined in University Policy 1026 on
Title 1X Sexual Harassment and Responsible Employee Reporting. These procedures are compliant with
the U.S. Department of Education’s regulations found in 34 CFR 106. Future changes to these
adjudication and disciplinary procedures must receive approval from the Virginia Tech Board of
Visitors.

Formal Adjudication Process

Upon referral of a case for formal adjudication, Office for Equity and Accessibility (OEA) will select
from a pool of qualified hearing officers/appellate officers one person to serve as the Hearing Chair and a
second person to serve as the Appellate Officer for the case. The designated Hearing Chair will convene
and administer a live hearing in accordance with these procedures to determine whether the respondent is
responsible for the alleged Title 1X Sexual Harassment and, if so, to determine appropriate disciplinary
sanctions.

A Procedural Guarantees

The complainant and respondent are entitled to the following procedural guarantees prior to and
throughout the formal adjudication process to:

e receive a copy of the final investigation report, including any attachments and supporting
documents at least ten (10) calendar days in advance of the hearing;

e receive written notice of the date, time, location, participants, and policies charged at least five

o (5) calendar days in advance of the hearing to allow the parties sufficient time to prepare for
the hearing;

e be accompanied by an advisor of their choice, at their own cost, or to have an advisor provided to
them by the University without fee or charge;

e inspect and review, during the hearing, all evidence obtained during the investigation that is
directly relevant to the allegations in the formal complaint;*

e present witnesses, including fact and expert witnesses;

e present evidence that supports or refutes the alleged conduct;

e have their advisor cross-examine the other party and any witnesses;
e remain silent or otherwise not participate;

o challenge the objectivity of a hearing officer, given reasonable cause to believe that they may be
biased or have a conflict of interest; and

o appeal, regardless of the outcome, based on the following grounds: (1) Procedural irregularity
that affected the outcome; (2) New evidence that was not reasonably available at the time of the
live hearing that could have affected the outcome; and (3) Conflict of interest or bias of the Title
IX Coordinator or deputy Title IX coordinator, the assigned investigator, or hearing officer(s),
that affected the outcome.
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B Title IX Hearing Officers

Upon referral of a case for formal adjudication, the Title IX Coordinator or a deputy Title IX
coordinator will select a qualified Title IX hearing officer to serve as the Hearing Chair for that case.
The Hearing Chair retains responsibility for, and authority over, the following:

e Convening and administering the live hearing;

¢ Communicating with participants about the date, time, and location of the hearing;

o Ensuring that the live hearing follows the process set forth in these procedures, and that parties are
given the procedural protections and guarantees described above;

o Designating an advisor from the University to be present at the hearing, in case one or both parties
do not bring an advisor to the hearing;

e Making determinations about the relevancy of questions posed to witnesses and opposing parties by
a party through their advisor;

e Issuing the decision letter to parties; and
¢ Informing parties of their appeal rights

C Advisors

Parties are encouraged to bring an advisor of their choice to the hearing. The purpose of an advisor is to
stand in place of their assigned party to ask questions of witnesses and opposing parties, since parties
themselves cannot directly ask questions of witnesses and opposing parties. If a party does not have an
advisor, the University will provide one to them without fee or charge.

Except when asking questions of witnesses and opposing parties, advisors may not speak on a party’s
behalf. Advisors must follow the guidance of the Hearing Chair.

D Hearing Format

Apart from the requirements of these procedures, University policy, and state and federal law, the
Hearing Chair retains substantial latitude to control the format and order of the formal adjudication
process, including by taking any action necessary to keep or restore decorum during any live hearing.
The Hearing Chair will ensure that the chosen format allows parties to present witnesses, including fact
and expert witnesses, present evidence that supports or refutes the alleged conduct, and have advisors
cross-examine the other party and any witnesses.

E Witness Testimony and Cross-Examination

The Hearing Chair will ensure that both parties have an equal opportunity to present relevant evidence
during the live hearing. Additionally, the Hearing Chair will permit each party’s advisor to ask relevant
questions and follow-up questions, including questions that challenge credibility, of the other party and
any witnesses.

Cross-examination must be conducted directly, orally, and in real time. Advisors must allow the Hearing
Chair to make a determination about whether a witness may proceed to answer a question before
pursuing that question further. Advisors, parties, and witnesses must respect the Hearing Chair’s
determination with respect to any question that an advisor poses. Parties are prohibited from directly
guestioning each other or any witness.
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Relevance

Certain types of evidence will be excluded from consideration during a Title IX investigation or

hearing. The Hearing Chair may exclude evidence that tends to suggest that the complainant’s allegation
is part of a pattern of conduct by the respondent, or evidence that is otherwise confidential or protected by
some form of privilege. The Hearing Chair will use discretion to determine whether it is appropriate to
consider these types of evidence. Determinations will be made based on the following_principles:

o Pattern of Conduct by Respondent: evidence of a pattern of conduct similar in nature by the
respondent, either prior to or subsequent to the conduct in question, regardless of whether there
has been a finding of responsibility, may be relevant if: the previous incident was substantially
similar to the present allegation; the information indicates a pattern of behavior and substantial
conformity with that pattern; or the respondent was previously found responsible for a policy
violation.

¢ Information protected by legal privilege: All information that is confidential or protected by a
legal privilege is inadmissible in the investigation and hearing, and it will not be considered
relevant. This includes all federally recognized legal privileges and any additional privileges
recognized by the State of Virginia. These include attorney-client communications, medical
and counseling records, and clergy-confessor statements.

When individuals offer their own confidential or privileged information, such as medical records, for an
investigation, they will be asked to sign a release for that confidential information. Unless an individual
has signed that release, the Hearing Chair will not permit witnesses to answer questions about, request, or
share information that is confidential or privileged.

The Hearing Chair has authority to decide whether a witness can answer a question posed by an advisor
during a hearing. If the Hearing Chair determines that a particular question is not relevant, then the
Hearing Chair will tell the witness not to answer the question and provide a brief rationale for that
decision to hearing participants.

The Hearing Chair will automatically prohibit a witness from answering the following kinds
of questions:

¢ Questions that solicit information about or relating to a complainant’s prior sexual behavior,
unless:
0 the questions are intended to and will have the effect of proving that someone other
than the respondent committed the alleged conduct; or
0 the questions are reasonably calculated to prove the existence of consent for the
alleged misconduct.
e Questions or information that disclose or seek to disclose privileged information, such as
guestions relating to a witness’s medical or psychological records.

If the Hearing Chair determines that a witness cannot answer a question for one of the reasons
described above, then the Hearing Chair will instruct the witness not to answer the question and
provide a brief rationale for that decision to hearing participants.

Refusal to Participate in Cross-Examination

Parties and witnesses are not required to answer questions or otherwise participate in hearings. The
Hearing Chair will not draw an inference, positive or negative, from the decision of a party or witness
not to participate in the formal adjudication process. A-party-er-witness-whe-chooses-net-te-answera

nciva n or\witne A
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F Recording

The University will create an audio or video recording of any formal hearings. A copy of the
recording will be made available to the parties for inspection and review upon request.

G Hearing Location and Virtual Participation

At the discretion of the Hearing Chair, a hearing may be conducted in a single physical location, with all
parties present, or virtually, with some or all participants appearing via videoconference. If the hearing is
held in person (i.e., in a single physical location), either party may request to be located in a separate room
and to participate via video conference. Regardless of the participation method, the Hearing Chair will
ensure that parties are able to see and hear each other and any witnesses in real time.

H Determination of Responsibility

The Hearing Chair is responsible for making the determination about whether there is sufficient
evidence to conclude that a respondent’s conduct violated the University’s Title 1X Sexual Harassment
Policy.

|  Standard of Proof

The University uses the preponderance of the evidence to determine whether or not the respondent is
responsible for the alleged misconduct. In making the determination about whether there is sufficient
evidence to conclude that a respondent’s conduct violated the University’s Title IX Policy, the Hearing
Chair will determine whether it is more likely than not that a violation occurred based on the
information presented during the live hearing.

J Decision Letter

The Hearing Chair will provide the parties notice of the outcome of the hearing in writing via a decision
letter. The decision letter will include the following information: allegations and policies charged, a
description of the process and the steps taken during the grievance procedure, information used to
determine the findings and the application of the findings to the policies charged, rationales for each
finding, any sanctions imposed on the respondent, any remedies provided to the complainant, and
information about the appeal process.

K Range of Possible Sanctions

The imposition of sanctions is designed to eliminate sexual harassment and prevent future recurrence
while supporting the University’s educational mission and legal obligations. Sanctions may include
educational, restorative, rehabilitative, and punitive components. Some conduct, however, is so egregious
in nature, harmful to the individuals involved or so deleterious to the educational process that it requires
the imposition of severe sanctions, including suspension or termination of employment from the
University.

If a respondent is found responsible for the alleged misconduct, one or more of the following sanctions
may be posed:

e Formal warning;
e Probation;
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e No contact directives;
e Assignment of alternative worksite;
e Reassignment of position; and

e Recommendation for the imposition of a severe sanction, including demotion, suspension, non-
reappointment, and for-cause dismissal.

When assigning sanctions, the Hearing Chair will consider the type and nature of any policy violation(s),
including mitigating or aggravating factors. Sanctions are generally cumulative in nature. Nothing in
these procedures abrogates post-adjudication rights as provided by state and federal law (i.e., State
Grievance Procedure, under Chapter 30 (§2.2-3000 et. seq.) of Title 2.2 of the Code of Virginia;

the Office for Civil Rights; and the Equal Opportunity Employment Commission). OEA will coordinate
with the respondent’s supervisor to ensure the timely implementation of any sanction.

L Remedial Action

Following any hearing that results in a finding of responsibility, the Hearing Chair will coordinate
with OEA to ensure that the complainant receives any remedial action necessary to restore or preserve
the complainant’s equal access to the University’s education programs or activities. OEA will take any
steps necessary to ensure that the complainant’s ability to access to the University’s education programs
or activities is fully restored.

Appeal Process

Both parties have an equal opportunity to appeal the outcome of a formal hearing in a Title X case,
regardless of the outcome.

A Title IX Appellate Officers

Upon referral of a case for formal adjudication, the Title 1X Coordinator or a deputy Title IX
coordinator will select a qualified Title IX appellate officer to serve as the Appellate Officer for that
case.

The Appellate Officer retains responsibility for, and authority over, the following:
e Administering the appeals process in accordance with this section;
¢ Communicating with participants about the appeals process;

e Ensuring that parties are given an equal and fair opportunity to appeal in accordance with this
section;

¢ Providing simultaneous notice to parties describing the outcome of an appeal in accordance
with this section; and

e In the case of an appeal that merits a new partial or full hearing, coordinating with the Title IX
Coordinator or a deputy Title IX coordinator as necessary to ensure that a new or partial hearing
is convened and administered in a manner that is fair and impartial to both parties.

B  Grounds for Appeal
Appeals are not re-hearings. Appeal requests must be based on one of the following grounds:
e Procedural Irregularity: Procedural irregularity that affected the outcome;

o New Evidence: New evidence that was not reasonably available at the time of the live hearing
that could have affected the outcome; and
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e Conflict of Interest: Conflict of interest or bias of the Title 1X Coordinator or deputy Title
IX coordinator, the assigned investigator, or Hearing Chair, that affected the outcome.

The Appellate Officer will deny any appeal that is not sufficiently grounded in one or more of the bases
described above.

C Timeframe to Submit an Appeal

Parties have seven (7) calendar days from the date of the decision to submit the appeal. The date that the
Hearing Chair sends the decision letter to parties is considered the first day of the appeal

period. Appeals submitted after the deadline will not be accepted except in extenuating circumstances, as
determined by the Appellate Officer.

D Format of Appeal

To appeal, a party must submit a written request using the Appeal Form. The request must state the grounds on
which the party seeks to appeal and include a rationale citing any information the party wants the Appellate
Officer to consider and describing why the appeal should be granted. The burden is on the appealing party to
demonstrate that the finding or sanction should be altered or a new partial or full hearing should be convened.

E Notification to the Other Party

When one party submits an appeal, the Appellate Officer will notify the other party and provide them with an
opportunity to review the appeal and submit a written statement in response, which will be included in the
appeal documentation that the Appellate Officer will consider when making the determination about whether to
grant or deny the appeal. The other party will have five (5) calendar days to respond to the appeal. Except in
extenuating circumstances the Appellate Officer will not accept a late response.

F Potential Outcomes of an Appeal

The Appellate Officer will review all information that parties submit in support of and in opposition to the
appeal. The Appellate Officer may:

o Deny the appeal and uphold the original decision and any disciplinary sanctions and remedies;
e Grant the appeal and vacate a finding or findings; or

e Grant the appeal and send the case back to the Title IX Coordinator or deputy Title IX
coordinator to identify a Hearing Chair to convene and administer a new partial or fullhearing.

The Appellate Officer will issue a decision on the appeal via a letter sent to both parties

simultaneously. This notification will include a brief rationale for the decision using the identified appeal basis as
the standard for determining the appropriate course of action. Appeals are not de novo reviews; instead, the
Appellate Officer will rely only on the record and any information that the parties submit in support of or in
opposition to the appeal.
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Appendix llI: Title IX Definitions and Formal Title IX Adjudication Process

Title IX Sexual Harassment means any of the following conduct on the basis of sex:

® 3 university employee conditioning an educational benefit or service upon a person’s
participation in unwelcome sexual conduct (i.e. quid pro guo harassment);

® unwelcome conduct that a reasonable person would determine to be so severe, pervasive, and
objectively offensive that it would effectively deny a person equal access to a university program

or activity; or

® Sexual Assault, Dating Violence, Domestic Violence, or Stalking, as each of those terms are
defined below.

The process for formal Title IX complaints, including definitions of terms and policies, reporting,
investigations, and adjudication, is outlined fully in the university’s Title IX Reporting and Grievance

Procedures for Sexual Harassment and Violence, under the university policy 1026 on Title IX Sexual

Harassment and Responsible Employee Reporting. The following excerpts include the policy definitions under
Title IX, as well as the formal Title IX adjudication process for students, whichis conducted by the Office of
Student Conduct.

Title IX Definitions

Complainant means anindividual whois alleged to be the victim of conduct that could constitute Title IX Sexual
Harassment.

Consent means knowing, voluntary, and clear permission by word or action, to engage in mutually agreed upon
sexual activity. The existence of consent is based on the totality of circumstances, including the contextin which
thealleged consentoccurred. Silence does notnecessarily constitute consentandcoercion, force, orthreat of
eitherpartyinvalidates consent.

® Consentcannotbegivenwhereapersonisincapacitated duetodrugsoralcohol; or where a person hasa
disability; or is not of legal age to consent as defined by law.

® Consenttoanyone form of sexual activity cannot automatically imply consent to any other forms
of sexual activity. Consent can be withdrawn at any time.

® Previousrelationshipsor prior consent cannotimply consent to future sexual acts.

Dating Violence means violence committed by a person: (a) who is or has beenin a social relationship of a
romantic or intimate nature with the victim; and (b) Where the existence of sucharelationshipshallbe
determinedbasedonaconsiderationofthefollowing factors: (1) the length of the relationship; (2). the
type of relationship; and (3) the frequency of interaction between the personsinvolvedinthe
relationship.

Domestic Violence means felony or misdemeanor crimes of violence committed by: (a) a current or former
spouse or intimate partner of the victim; (b) a person with whom the victim shares a childincommon; (c) a person

whois cohabitating with or has cohabitated withthevictimasaspouse orintimate partner; (d) apersonsimilarly
situatedtoaspouse of the victim under the domestic or family violence laws of Virginia; or any other person
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againstanadultoryouthvictimwhois protected fromthat person’sacts underthe domestic or family
violence laws of Virginia.

Respondentmeansanindividualwhohasbeenreportedtobethe perpetrator of conduct that could constitute
Title IX SexualHarassment.

Sexual Assault means misconduct that meets the definition of Rape, Fondling, Incest, or Statutory Rape, as
defined below:

® Rape means penetration, no matter how slight, of the vagina or anus of a person with any body part or
object, or oral penetration by a sex organ of another person, without the consent of the victim.

® Fondling means the touching of the private body parts of another person forthe purpose ofsexual
gratification, withoutthe consentofthevictim,including instanceswherethevictimisincapable of
givingconsentbecause ofageor temporary or mental incapacity.

® |ncest means sexual intercourse between persons who are related to each other within degrees wherein
marriage is prohibited by law.

® StatutoryRapemeanssexualintercoursewithapersonwhoisunderthestatutory age of consent.

Stalking means engagingina course of conduct directed at a specific personthat would cause areasonable person
to:(a)fearforthe person’sindividual safety orthe safety of others; or (b) suffer substantial emotional distress.

Formal Title IX Adjudication Process

When the Title IX Coordinator refers a case for formal adjudication, the Office of Student Conduct will hold a
live hearing with cross examination to determine whether the respondentisresponsibleforthealleged
conductandto provideappropriatesanctions,as appropriate.

A. Procedural Guarantees

In formal conduct hearings for Title IX formal complaints, the complainant and respondent are entitled to the
following procedural guarantees and opportunities:

® To receive a copy of the final investigation report, including any attachments and supporting
documents from the Title IX Coordinator or designee at least ten (10) days in advance of the
hearing.

® Toreceive written notice of the date, time, location, participants, and policies charged at least
five(5)businessdaysinadvanceofthe hearingtoallowthe parties sufficient time to prepare for the
hearing.

® Tobeaccompanied by an advisor of their choice, at their own cost, or to have an advisor provided
to them by the Office of Student Conduct without fee or charge.

® Toinspectand review, during the hearing, all evidence obtained during the investigationthatis
directlyrelatedtotheallegationsintheformal complaint.

® To presentthat evidence that supports or refutes the alleged conduct*

® To present witnesses, including fact and expert witnesses.

® Tohavetheiradvisor conduct live cross-examination onthe other party and any witnesses.
® Toremainsilent or to participate as they see fit, including full, partial, or no participation. ;
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® Tochallenge the objectivity of a hearing officer(s), given reasonable cause to believe they may
be biased or have a conflict of interest.

® To appeal, regardless of the outcome, based on the following grounds: 1) Procedural
irregularity; 2) Significantandrelevant newinformationthatwasnot available at the time of the
hearing; 3) The Title IX Coordinator, Investigator, or hearing officer(s) had a conflict ofinterest or
bias, which affected the outcome; 4) Unduly harsh or arbitrary findings orsanctions.

*Only evidence andinformation submitted prior tothe final investigation report will be considered
during the hearing.

B. Advisors

Atthe hearing, each party may be accompanied by an advisor of their choice, at their own cost (e.g., parent,
friend, attorney, etc.); if a party does not have an advisor, the university will provide one to them without fee
or charge for the purposes of cross- examination. Advisors may not also serve as witnesses.

Advisorswill be permittedtocross-examine (i.e.,askrelevant questions andfollow-up questions)theother
partyandanywitnessesdirectly,orally,andinrealtime.The partiesmustusetheiradvisorsinthis
capacity,astheywillnotbe permittedtoask questions personally.

Aside from cross-examination, advisors may not speak on the student’s behalf or participateactivelyinthe
process. Advisors must follow the guidance of the hearing officers.

C. Cross-Examination

Duringthe hearing, the parties’ advisors will be permitted to ask relevant questions and follow-up questions,
including those challenging credibility, of the other party andanywitnesses. Cross-examinationmustbe
conducteddirectly, orally,andinreal time. At notimes will the parties directly conduct cross-
examination.

Relevance

Questions asked during cross-examination must be relevant to the behavior and situationinquestion.
Hearingofficerswilldetermine whethereach questionis relevant and, if they choose to exclude a
question, explain why itis not relevant. The followingtopics/questions have beenidentified asautomatic
exclusions:

Questions or information about the complainant’s prior sexual behavior, unless they are used to prove
someoneotherthantherespondentcommittedthealleged conduct orifthey concern previous sexual activity
withtherespondentandare usedto prove consent.
Questionsorinformationthat disclose orseekstodisclose privilegedinformation, such as medical or
psychologicalrecords.

For more information about relevantinformation, please refer to the Relevant Evidence sectionin the Title IX
Reporting and Grievance Procedures for Sexual Harassment and Violence.

Declining to Participate in Cross-Examination

If a party or witness declines to be cross-examined during the hearing or is otherwise not available for
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cross examination, the hearing officers may still witret-consider any statements made by that party or
witness during the investigation orhearingwhen determiningwhethertherespondentisresponsiblefor the

alleged conduct. HewevertThe hearingofficerswillalsonotdraw conclusions regarding responsibility
based solely on a party’s or witness’s absence from the hearing or decision to decline to answer questions
from the hearing officers or during cross- examination.

D. Recording

The Office of Student Conduct audio records all formal hearings. A copy of the recording is maintained as part
ofthe casefile and will be made available to the parties, upon request.

E. Hearing Location and Virtual Participation

Atthediscretion ofthe Office of Student Conduct, ahearingmaybe conductedina single physical
location, withall parties present,orahearingmaybeconducted virtually, with participants appearing via
videoconference. If the hearing is held in person (i.e., in a single physical location), either party may request
to belocatedin a separateroomandto participateviavideo conference. Regardlessofthe participation
method, the hearing participants will be able to simultaneously see and hear each other.

F. Determination of Responsibility

After the hearing, a determination of whether a respondent is responsible for violatinganypolicyin
the Student Code of Conduct will be made by the hearing officers based on the information presented in the
investigation report and at the hearing.

Standard of Proof
The university uses preponderance ofthe evidence to determine whetherornotthe respondentisresponsible

forthe alleged conduct. This determinationis made based on the information available to determine if it is
more likely than not that a violation occurred.

Decision Letter

The hearing officer will simultaneously provide the parties the decision in writing. The decision letter will
include the following information: allegations and policies charged, proceduralstepstakenduringthe
grievance procedure, informationusedto determine the findings and their application to the policies
charged, rationales for eachfinding, anysanctionsimposedontherespondent, anyremedies providedtothe
complainant, and information about the appeal process.

Range of Possible Sanctions
Ifarespondentisfoundresponsible for the alleged conduct, the hearing officers will make adetermination
regardingappropriate sanctions. One or more of the following sanctions may be imposed:

®  Formal warning

®  Probation

®  Deferred Suspension

®  Suspension

®  Deferred Dismissal (i.e., deferred expulsion)

®  Dismissal (i.e., expulsion)

®  Denial of privileges or associations
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° Educational, Community, and Wellness Activities

When assigning sanctions, hearing officers consider the type and nature of any policy violation(s), including
mitigating or aggravating factors, as well as the student’s prior conduct record. Sanctions are generally
cumulative in nature.

For definitions and additional information about sanctions in the Student Conduct process, please refer to the
relevant sections in this document.

Remedial Action

Followinga hearing, the Director of Student Conduct shall work with the Title IX Coordinator, whowilloversee
anynecessaryremedialactiontorestoreorpreservethe complainant’sequalaccesstotheuniversity’s
educationprogramsoractivities.

Appeal Process

Both parties have the opportunity to appeal the outcome of aformal hearing in a Title IX caseregardlessofthe
outcome. Sanctionstake effectimmediately, pendingthe appellate officer’s decision or the end of the appeal
period.

A. Grounds for Appeal
Appealsarenotre-hearings;therefore,appealrequestsare limitedtothe following grounds:

®  Proceduralirregularity or denial of procedural guarantees
®  Significantandrelevant new information that was not available at the time of the hearing

®  Conflict of interest or bias by the Title IX Coordinator, Investigator, or hearing officer(s), which
affected the outcome

®  Unduly harsh or arbitrary findings orsanctions

Appealssubmitted that do not have sufficientgroundsin one of these areas will be denied.

B. Potential Outcomes of an Appeal
The appellate officer will reviewthe appealand may:

®  Uphold the original decision and sanctions

®  Upholdthe original decision and either decrease or increase the sanction
®  Vacate afinding

®  Sendthe case back to the Title IX Coordinator for further investigation

®  Send the case back to Student Conduct for a new partial or full hearing

C. Time Frame to Submit anAppeal

The parties have seven (7) business days from the date of the decision to submit the appeal. The date the
decisionisgivenis considered the first day of the appeal period. Appeals submitted after the deadline will
not be accepted except in extenuating circumstances, as determined by StudentConduct.

D.Format of Appeal

The appealis a written request submitted by the student for a review of the original case. The studentshould
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include which groundsforappeal theybelieveapply, andany information the student wants considered
should be included in the written document. The burdenis on the appealing party to demonstrate why
the finding or sanction should be altered.

E. Notification to the Other Party

When one party submitsanappeal, the Office of Student Conduct will notify the other partyand provide
themwithanopportunitytoreviewthe appealand submita written statementinresponse, which will be
includedinthe appeal documentation.

F. Appellate Officers

Anappellateofficerwillbe designated by the AssistantVice Presidentfor Student Affairs, who serves asthe
university’s Chief Appellate Officer. Allappellate officers are externaltothe Office of Student Conductand
TitleIX. Whentheyaredesignatedto reviewacase, the AssistantVice Presidentwillensuretheydonot
haveconflictsof interest or bias and are, therefore, able to review the case objectively.

G.Appeal Decision Letter

The appellate officer will issue a decision onthe appeal in writing to both parties simultaneously. This
notificationwillinclude arationale for the decision.
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